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5 February 2021 

Mr M Collins, Mr D Mbambo and Mr M Nzimande 

International Trade Administration Commission 

E : mcollins@itac.org.za; dmbambo@itac.org.za; mnzimande@itac.org.za  

 Good day Gentlemen 

REQUEST TO BE HEARD BEFORE CHANGES ARE MADE TO THE PRICE PREFERENCE 
SYSTEM ON SCRAP METAL 

1. We write on behalf of our client, the Metal Recyclers Association of South Africa (MRA). 
 

2. On 10 May 2013, the Minister of Trade, Industry and Competition issued the Policy 
Directive on the exportation of ferrous and non-ferrous waste and scrap metal (‘the 2013 
Trade Policy Directive’- GN 470 in GG 36451 of 10 May 2013) in terms of section 5 of the 
International Trade Administration Act 71 of 2002 (ITAA). The 2013 Trade Policy Directive 
required the International Trade Administration Commission (ITAC) to employ its powers 
under the ITAA in line with the policy that ferrous and non-ferrous waste and scrap metal 
can only be exported after it has first been offered to domestic users of scrap, for a period 
established by ITAC, and at a price discount or other formula established by ITAC sought 
to promote domestic instead of export sale. This is the so-called Price Preference System 
(“PPS”) which is substantiated by a set of Guidelines. In this regard, the 2020 Amended 
Export Control Guidelines 2020 (Notice 532 of 2020 in GG 43765 of 2 October 2020) 
explain the formulas for calculating the PPS prices for the ferrous and non-ferrous scrap 
metal and waste. 
 

3. Against this backdrop, on 26 January 2021, ITAC advised the MRA that the formula for 
calculating the inland preference price for Grade 201 ferrous scrap to be the following:  
 
(Metal Bulletin (MB) average of the previous month) X (Exchange Rate (ER) 
average of the previous week) X 70%. 

We refer to this as the “Formula”. 

This Formula has indeed been used since approximately 12 October 2020, after a period 
of many months during which no new export applications were considered and no formula 
was applied. 

4. Prior to this period, the formula used by ITAC was very similar, being:  

(Metal Bulletin (MB) average of the previous month) X (Exchange Rate (ER) 
average of the previous month) X 70%.  
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5. It has been a long standing practise, since before and during PPS to date, that South 
African scrap steel consuming mills, mini mills and foundries, have based pricing on prior 
month international market conditions and if we consider a broad period of time, such as 
10 years, it has been relatively rare for prices to be adjusted by the consumers within a 
calendar month. 
 

6. Throughout December 2020, the Metal Bulletin (MB) average was relatively low and the 
preference price was therefore relatively low in January 2020. However, the MB price 
started rising strongly at the beginning of January 2021 but weakened again at the end 
of January 2021. Thus, the MB average in January 2021 was much higher than the MB 
average in December 2020. 
 

7. In this regard, on 2 February 2021, at or about 20:36hrs, ITAC published the first list of 
preference prices for February 2021. They used the formula referred to in paragraph 4 
above.  
 

8. However, on 3 February 2021, at or about 10:27hrs, ITAC published an ‘amended’ list of 
preference prices for February 2021. They used the following formula: 
 
(Metal Bulletin (MB) average of the previous week) X (Exchange Rate (ER) 
average of the previous week) X 70%. 
 

9. Never before has ITAC used a formula for calculating the preference prices for ferrous 
scrap which was based on the Metal Bulletin (MB) average of the previous week (only). 
The formula has always been based on the Metal Bulletin (MB) average of the previous 
month. The effect of this 3 February ‘amendment’ decision is significant because 
effectively, the first 3 weeks of January 2021, when the MB price was considerably higher, 
have been erased from history, making the preference price for the first week of February 
2021 much lower than it would have been had ITAC not made this decision. Secondly, 
the preference prices for the rest of February 2021 will be even lower since each of these 
will be based on the previous week’s average rather than the January 2021 averages as 
per the Formula. By way of illustration, it is estimated that 3 million tons of ferrous scrap 
stock are generated in a year, which translates to approximately 250 000 tons per month. 
The effect of altering the Formula is to cause a loss to the recyclers of approximately 
R250 per ton, which will cost the industry about R62.5 million for the month of February 
2021. Note: Recycler stock to be sold in February, would generally have been purchased 
in January against a projected February sale price with the legitimate expectation that 
the applied Formula methodology would remain the same. Indeed, the MRA queried this 
very point with ITAC during January 2021, as per para 3 above.    
 

10. It is the MRA’s view that market participants have a legitimate expectation that the 
preference prices for February 2021 would be based on the formula which ITAC has been 
using since October 2020, and which was confirmed in writing by ITAC on 26 January 
2021, and in order to plan their businesses accordingly. This is in accordance with the 
principle of legal certainty, which is a fundamental aspect of the constitutional principle 
of rule of law as per section 1 of the Constitution of the Republic of South Africa, 1996. 
That there is a legitimate expectation for consistency in the formula is emphatically 
confirmed by ITAC’s latest announcement that the ‘week’ based formula will be used 
‘going forward’ as stated below in the email of 3 February 2021, at or about 12:51hrs: 
 

  



Request for consultation before changes are made to PPS 

 

Non-confidential www.xa.co.za  3 

Hi Mike 
 

Thank you. 
 

We have re-calculated the PPS prices for this week. 
 

It was decided that we now use the average rate of exchange (ROE) and the average Metal 
Bulletin (MB) price for the previous week, (Monday to Friday) as this will give a more recent 
and accurate PPS price. 

 
We have therefore used the ROE and MB from 25 to 29 January 2021. 

 

ITAC will now calculate the ferrous PPS prices using this formula on a weekly basis, going 
forward 

Thus, there is a legitimate expectation that the formula must be applied consistently for 
business to plan properly.  

11. Furthermore, this ‘amendment’ decision of 3 February 2021 violates the constitutional 
rights of the members of the MRA. In particular, it is common cause that the decisions of 
ITAC constitute ‘administrative action’ as stated by section 46 of the International Trade 
Administration Act 71 of 2002. Thus, the decision to unilaterally and arbitrarily amend 
the PPS formula in this regard constitutes ‘administrative action’ subject to the Promotion 
of Administrative Justice Act 3 of 2000 (PAJA) as found by the Constitutional Court in 
International Trade Administration Commission v SCAW South Africa (Pty) Ltd 2012 (4) 
SA 618 (CC) para 83 and the Supreme Court decisions 
in International Trade Administration Commission v SA Tyre Manufacturers Conference 
738/2010) [2011] ZASCA 137 (23 September 2011) para 40 and Minister of Finance v 
Paper Manufacturers Association of South Africa 2008 (6) SA 540 (SCA) para 8. 
 

12. Since this decision is subject to the PAJA, this means that it must comply with the 
requirements of section 3(1) of PAJA, which states that administrative action that 
materially and adversely affects the rights or legitimate expectations of any person, must 
be ‘procedurally fair’.  
 

13. This ‘procedural fairness’ encapsulates the audi alteram partem principle, which requires 
that a person is afforded an opportunity to participate in the decisions that will affect 
them. Within this imperative, section 3(2)(b)(i) of PAJA provides that in order to give 
effect to the right to ‘procedural fairness’, an administrator must give a person whose 
rights or legitimate expectations have been materially and adversely affected, ‘adequate 
notice of the nature and purpose of the proposed administrative action’.  
 

14. It has been held in Joseph v City of Johannesburg 2010 (3) BCLR 212 (CC) at para 60, 
that for the notice to be ‘adequate’, it must have all relevant details including the date 
and time of the proposed decision, the reason for the proposed decision and the place at 
which the affected parties can challenge the basis of the proposed decision. The term 
‘proposed’ denotes that such notice must be ‘prior notice’.  
 

15. In the same breath, section 3(2)(b)(ii) of PAJA requires that an administrator must give 
a person whose rights or legitimate expectations have been materially and adversely 
affected by administrative action, ‘a reasonable opportunity to make 
representations’. 
 

16. Furthermore, section 3(2)(b)(iii) of PAJA demands that affected parties be given a ‘clear 
statement’ of the administrative action.  
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17. Thus, the 3 February 2021 decision to unilaterally and arbitrarily ‘amend’ the formula for 
calculating the preference price for ferrous scrap also violates the MRA member’s right to 
procedural fairness as provided by section 3 of the PAJA. The MRA’s members have a 
legitimate expectation that ITAC would keep the formula for calculating the PPS price of 
ferrous scrap consistent, until changed in terms of a proper procedure, in conformity with 
the PAJA as outlined in this letter, so that businesses can make informed decisions in 
order to exercise their right to earn a living in accordance with the rule of law.  
 

18. Consequently, the MRA (on behalf of its members) has a right and/or legitimate 
expectation to be heard by ITAC before it ‘amends’ any PPS formula based on the right 
to procedural fairness.  

In light of the above, we request in the strongest terms that ITAC immediately 
publish revised Preference Prices for ferrous scrap for February 2021 based on 
the Formula used by ITAC previously and confirmed in writing to the MRA by 
ITAC on 26 January 2021. 

19. If ITAC wishes to change the formula for establishing the Preference Prices for ferrous 
scrap in the future, then it must first publish the proposed changes for public comment 
in the Government Gazette as is required by section 5 of the ITAA and the Constitution 
of the Republic of South Africa, 1996. 

20. Furthermore, we request in terms of section 5 of PAJA reasons for the change in the 
formula, in accordance with the decision in Minister of Environmental Affairs and Tourism 
and Others v Phambili Fisheries (Pty) Ltd and Another [2003] 2 All SA 616 (SCA), where 
the Supreme Court of Appeal at para 40, quoted the following dicta by Woodward J, in 
the Federal Court of Australia, with approval:  
 

"This requires that the decision-maker should set out his understanding of the relevant law, 
any findings of fact on which his conclusions depend (especially if those facts have been in 
dispute), and the reasoning processes which led him to those conclusions. He should do so 
in clear and unambiguous language, not in vague generalities or the formal language of 
legislation. The appropriate length of the statement covering such matters will depend upon 
considerations such as the nature and importance of the decision, its complexity and the 
time available to formulate the statement. Often those factors may suggest a brief 
statement of one or two pages only." 

21. In this regard, the reasons must be intelligible and informative given "the factual context 
of the administrative action, the nature and complexity of the action, the nature of the 
proceedings leading up to the action and the nature of the functionary taking the action" 
as held by the court in Commissioner, South African Police Service v Maimela 2003 (5) 
SA 480 (T) at 485J- 486B.  

22. Hoexter [Administrative Law in South Africa 2nd ed, Juta (2011) at 478] confirms that 
the reasons must be more than mere conclusions; they should refer to relevant facts and 
law as well as the reasoning process leading to those conclusions (these must not just be 
a regurgitation of the relevant law/legislation).  

23. As stipulated by the court in Commissioner, South African Police Service v Maimela at 
486B, the reasons "must from the outset be intelligible and informative to the reasonable 
reader thereof who has knowledge of the context of the administrative action. If the 
reasons refer to an extraneous source that extraneous source must be intelligible to the 
reasonable reader."  

Without derogating from our request for full reasons, we therefore need clarity on the 
following: 



Request for consultation before changes are made to PPS 

 

Non-confidential www.xa.co.za  5 

i. Did any party make an application or approach ITAC to request any form of 
amendment to the formula for calculating the Preference Prices for ferrous scrap? If 
so, please provide us with the list of names of these parties. If such an application 
was made, please provide us with a non-confidential copy of the application(s) made 
in this regard in line with section 33 of the ITAA; 

ii. If ITAC was not approached by any party and made this decision on its own, we 
request the basis of this decision because the MRA was not consulted prior to the 
making of this decision. 

24. We point out that an equitable procedure for changing the formula, from one that is based 
on the average of the previous month, to one that is based on the average of the previous 
week, is to implement the change in the last week of a month. In this way, no previous 
MB prices will be erased from history and all interested parties will have time to adjust 
their business decisions accordingly. However, prior to changing the formula, ITAC must 
first publish such proposal in the Government Gazette as required by section 5 of the 
ITAA, allow a reasonable opportunity for public comments, and then after considering the 
comments of interested parties, to announce the proposed change a month in advance 
of its date of implementation.    
 

25. We request your urgent written confirmation that ITAC will immediately publish revised 
Preference Prices for ferrous scrap for February 2021 based on the Formula used by ITAC 
previously and confirmed in writing to the MRA by ITAC on 26 January 2021.  
 

26. Our client’s rights are strictly reserved. 

Kind regards 

 

 

 

Donald MacKay 
Director 

E :  donald@xa.co.za  

T  :  082 494 1019 


