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NON-CONFIDENTIAL 

11 February 2021 

Mr. M Collins 
 
International Trade Administration Commission  

E: mcollins@itac.org.za   
 
Dear Marius 
 
MRA COMMENTS ON THE CHANGES TO THE PRICE PREFERENCE SYSTEM FOR SCRAP 
METAL  
 

1. We write on behalf of our client, the Metal Recyclers Association of South Africa (MRA). 
 

2. We refer to the recent Preference Price Lists for scrap metal published by ITAC. For the 
sake of clarity, we recap these lists: 

 
List Date of publication     Effective date  Grade 201 inland price 
A.  25 Jan 2021  25 Jan 2021    R3937  
B.  2 Feb 2021  1 Feb 2021    R4663 
C.  3 Feb 2021  1 Feb 2021 (amended)  R4438 
D.  8 Feb 2021  1 Feb 2021 (amended again) R4691 
E. 8 Feb 2021  8 Feb 2021    R4611 
F.  9 Feb 2021  8 Feb 2021 (amended)  R3937 

 
We point out that ‘Lists D’ and ‘E’ were calculated by ITAC using the formula which has 
prevailed for many months and was confirmed by ITAC on 26 January 2021, i.e.  

 
Metal Bulletin (MB) average of the previous month X Exchange Rate (ER) 
average of the previous week X 70%. 

 
3. In our representations of 5 February 2021, we conveyed our view that market participants 

have a legitimate expectation that ITAC will continue using the same formula which has 
prevailed for many months. If ITAC wishes to change the formula for establishing the 
Preference Prices for ferrous scrap in the future, then it must first publish the proposed 
changes for public comment in the Government Gazette as is required by section 5 of the 
International Trade Administration Act 71 of 2002 (ITAA) and the Constitution of the 
Republic of South Africa, 1996. 
 

4. The MRA was under the impression that you agreed with our representations of 5 
February 2021 when on 8 February 2021 you reversed the amended ‘List C’ above and 
replaced it with ‘List D’ which conformed to the longstanding formula. On the same day, 
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you also published ‘List E’ effective from 8 February 2021 which also conformed to the 
longstanding formula. 

 
The MRA was therefore shocked and dismayed when ‘List F’ was published on 9 February 
2021, in which it is stated that ‘List F’ will be effective from 8 February 2021 and that 
‘List F’ is identical to ‘List A’ above of 25 January 2021 which we point out is calculated 
as  

 
MB average of Dec 2020 X ER average of the week 18-22 Jan 2021 X 70% 

 
5. In your email of 9 February 2021 addressed to us and representatives of two steel mills, 

you stated, presumably to explain the publication of ‘List F’ 
 

“It has become clear that a significant dispute has arisen in the scrap metal industry since 
ITAC published on 3 February 2021 a list of ferrous preference prices effective for February 
2021 which may have resulted in distress and uncertainty. 

Whilst ITAC is considering the representations submitted by the aforementioned interested 
parties through their various correspondence, the prices applicable has reverted to the 
preference prices published with effect from 25 January 2021. “  

6. In the latest email correspondence of 11 February 2021, ITAC confirms that it has 
“decided to revert back to the prices of 25 Jan until further notice” with effect from 1 
February 2021 because of an alleged dispute regarding the formula. 
 

7. We point out at this stage that your announcement that  

“whilst ITAC is considering the representations submitted by the aforementioned interested 
parties through their various correspondence, the prices applicable has reverted to the 
preference prices published with effect from 25 January 2021”,  

is the very height of an ‘administrative’ decision which has been carried out unilaterally 
and arbitrarily and is, therefore, a violation of the PAJA. There is absolutely no logical 
reason why the MB average of December 2020 and the exchange rate average of 18-22 
January 2021 should be applicable to the Preference Prices effective from 8 February 
2021. 
 

8. At this juncture, it is apposite to reiterate that it is common cause that ITAC’s decision to 
amend the formula constitutes ‘administrative action’ as stated by section 46 of the 
International Trade Administration Act 71 of 2002 (ITAA) read with the Promotion of 
Administrative Justice Act 3 of 2000 (PAJA) and confirmed by the Constitutional Court in 
International Trade Administration Commission v SCAW South Africa (Pty) Ltd 2012 (4) 
SA 618 (CC) para 83. Since this decision is subject to the PAJA, this means that it must 
comply with the requirements of section 3(1) of PAJA, which states that administrative 
action that materially and adversely affects the rights or legitimate expectations of any 
person, must be ‘procedurally fair’.  

 
Within this imperative, section 3(2)(b)(i) of PAJA provides that in order to give effect to 
the right to ‘procedural fairness’, an administrator must give a person whose rights or 
legitimate expectations have been materially and adversely affected, ‘adequate notice 
of the nature and purpose of the proposed administrative action’. In the same 
breath, section 3(2)(b)(ii) of PAJA requires that an administrator must give a person 
whose rights or legitimate expectations have been materially and adversely affected by 
administrative action, ‘a reasonable opportunity to make representations’. 
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Furthermore, section 3(2)(b)(iii) of PAJA demands that affected parties be given a ‘clear 
statement’ of the administrative action.  

 
9. This position is confirmed by the Constitutional Court decision in Veldman v Director of 

Public Prosecutions (Witwatersrand Local Division) 2007 (3) SA 210 (CC) at para 26 
where the apex court held that: 

 
‘Legislative enactments are intended to “give fair warning of their effect and permit 
individuals to rely on their meaning..’.  

This means then that ITAC must provide clarity on the formula so that businesses can be 
given a ‘fair warning’, i.e. procedural fairness and must be able to ‘rely’ on the 
formula while making their decisions. Needless to say, ITAC’s current approach has 
instead created chaos with devastating financial implications.  
 

10. We also draw your attention again to the Constitutional Court decision in Veldman v 
Director of Public Prosecutions (Witwatersrand Local Division) where it made the following 
remarks about the ‘rule of law’ principle at para 26:  

 
…Also central to the rule of law is the principle of legality which requires that law must be 
certain, clear and stable [own emphasis]. 

11. In other words, the formula must be certain, clear and stable. The recent events of 
almost a daily change in the formula, without prior notice to any parties and without the 
opportunity for affected parties to comment, brazenly violates the principle of rule of law, 
which is a constitutional requirement as provided by section 1(c) of the Constitution of 
the Republic of South Africa, 1996.  

  
12. The Constitutional Court in Veldman v Director of Public Prosecutions (Witwatersrand 

Local Division) at paras 69-70, reiterated that ‘[t]he rule of law embraces, among other 
things, the requirement that laws be “ascertainable in advance…’ [own emphasis]. 

 
13. Consequently, the MRA has a constitutional right and a legitimate expectation as a market 

participant that the formula for PPS prices must be certain, clear, stable (consistent) 
and ‘ascertainable in advance’. Even ITAC itself has expressly accepted these 
constitutional requirements in its email of 3 February 2021, at or about 1251hrs: 

 
Hi Mike 

 
Thank you. 

 
We have re-calculated the PPS prices for this week. 

 
It was decided that we now use the average rate of exchange (ROE) and the average Metal 
Bulletin (MB) price for the previous week, (Monday to Friday) as this will give a more recent 
and accurate PPS price. 

 
We have therefore used the ROE and MB from 25 to 29 January 2021. 

 
ITAC will now calculate the ferrous PPS prices using this formula on a weekly basis, going 
forward [own emphasis] 

 
14. Thus ITAC confirms in accordance with the rule of law, that there is a right and/or 

legitimate expectation that the formula must be certain, clear, stable (consistent) 
and ‘ascertainable in advance’. The current practice of arbitrarily and summarily 
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changing the formula almost daily, flies in the face of the exercise of public power which 
must comply with the requirements of the constitutional principle of the rule of law.  

 
15. It is also prudent to note that the rule of law is meant to be a safeguard against ‘self-

help’ – in particular, it was held in Lesapo v North West Agricultural Bank and Another 
2000 (1) SA 409 at paras 17-18 that : 

 
The Bank, as an organ of State, should be exemplary in its compliance with the fundamental 
constitutional principle that proscribes self help. Respect for the rule of law is crucial for a 
defensible and sustainable democracy. In a modern constitutional state like ours, there is 
no room for legislation which, as in this case, is inimical to a fundamental principle such as 
that against self help. This is particularly so when the tendency for aggrieved persons to 
take the law into their own hands is a constant threat.  

This rule against self-help is necessary for the protection of the individual against arbitrary 
and subjective decisions and conduct of an adversary. It is a guarantee against partiality 
and the consequent injustice that may arise. 

16. In simple terms, the amendment of PPS prices is a legislative process emanating from 
sections 5 and 6 of the ITAA, which must be in line with the Constitution of the Republic 
of South Africa, 1996, PAJA and any applicable law. This legislative scheme does not 
countenance ‘self-help’ on the part of ITAC to arbitrarily, subjectively, impartially and 
unjustly amend the formula. This approach has led to an ‘unclear’, ‘uncertain’, ‘unstable’, 
‘unreliable’ (inconsistent) regime of calculating the PPS prices. The rule of law must 
prevail.  
  

17. We, therefore, request in the strongest possible terms that ITAC immediately 
reverse this administrative action and publish revised prices which conform to 
the price formula which has prevailed for many months, i.e. ‘Lists D’ and ‘E’ 
above in the case of the first two weeks of February 2021. 

 
18. We turn now to the representations made by the steel mills Cape Gate (5 February 2021) 

and Scaw Metals (8 February 2021) which you have shared with us. 

i. Cape Gate states that “it would be grossly unfair if the method of 
calculation (of the Preference Prices) was changed based on a demand 
from the MRA without consultation and input from the steel producers.” 

As you know, the MRA has not demanded a change in the method of calculation of the 
Preference Prices. Only the steel mills have demanded a change in the method of 
calculation of the Preference Prices.  

But we certainly agree with Cape Gate’s principle that it would be ‘grossly unfair’ if the 
method of calculation (of the Preference Prices) was changed based on a demand from 
one of the parties without consultation and input from the other parties. This would be 
procedurally unfair and/or irrational as well as arbitrary.  

It is not correct that scrap prices rising would have a (presumably unfair) negative impact 
on the steelmaking industry. Scrap prices have risen in tandem with the prices of prime 
steel products produced by the steel making industry.  

Indeed, South African steel mills have not hesitated to take advantage of these market 
movements and have greatly increased their selling prices for prime steel products over 
the last 6 months including an R800 per ton increase from 1 January 2021 and a further 
R1000 per ton increase from 1 February 2021. In view of these massive increases in the 
selling prices of prime steel, the steel mills are certainly in a position to increase the 
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prices they pay for steel scrap by some R600 per ton, thus passing on some relief to the 
scrap steel suppliers and in turn to informal collectors and manufacturers generating 
scrap steel. 

It appears that Cape Gate feels that it is fair to massively increase the selling prices of 
their steel products but feels that it is unfair that they should have to pay somewhat more 
for steel scrap at the same time. 

ii. Cape Gate continues with “The method of calculation should be constant 
and not varying each time a particular party feels negatively impacted”. 

The MRA agrees completely with these sentiments. This is what the rule of law demands 
as we have outlined above. 

iii. Scaw Metals states that “the PPS system was put in place to ensure that 
the South African steel mills have sufficient scrap to operate and that the 
scrap collectors are able to collect scrap from various places in the 
country and deliverer (sic) the said scrap to the steel mills in a manner 
that allows the scrap collectors sufficient rand contributions to enable 
this to happen.” 

The MRA points out that an increase in scrap prices will certainly assist in attracting more 
scrap steel from the market and will result in more scrap steel being supplied to the steel 
mills. But scrap metal suppliers also have significant operating costs, and the informal 
traders who supply them have ever-rising costs of living, and these must be suitably 
covered in order to maintain a healthy industry in order that it can continue to serve its 
function. An occasional increase in scrap prices is vital for this requirement. 

iv. Scaw Metals states that it is ITAC’s function to manipulate the price 
formula to “prevent positive and negative spikes in the price (of scrap)”. 

This assertion is incorrect. World scrap prices rise and fall in line with prime steel prices. 
The PPS is designed to give steel mills a discount from the world price of scrap steel. 
When steel prices fall, the scrap price falls, and steel mills are able to procure it for lower 
prices, thus preserving their margins. Conversely, when steel prices rise, as they did in 
January 2021, the scrap price also rises, and steel mills are in a position to pay these 
higher prices since they are also selling their products at higher prices. ITAC’s function is 
not to deal with these normal market fluctuations. Certainly, ITAC has never manipulated 
the scrap price upwards to compensate for falls in world market prices. 

v. Scaw Metals alleges that “In terms of the regulations ITAC can change 
the formulation calculation as required to ensure that the goal of ensuring 
the local steel mills have sufficient scrap at reasonable prices is 
achieved”. 

This allegation is incorrect in law. Section 5 of the ITAA requires that all policy changes 
to the PPS must be preceded by a prior public consultation process through the 
Government Gazette in line with the PAJA and the Constitution. As stated above, a 
contrary approach is procedurally unfair and/or irrational and violates the rule of law.   

vi. Scaw Metals continues that “steel makers ..have a legitimate expectation 
that (scrap) prices will be reasonable and regulated”. 

It is our view that ITAC following the established formula when setting the Preference 
Prices is certainly “reasonable” and in line with the requirements of the rule of law as 
explained above. As stated above, it is not ITAC’s function to manipulate prices one way 
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or the other (if that is what Scaw Metals means by “regulated”) - this could make the PPS 
system susceptible to anti-competitive behaviour. 

vii. The threat by Scaw Metals to “hold ITAC responsible for all damages 
caused by this unprecedented price increase”. 

The MRA does not understand this contention. ITAC must simply adhere to the existing 
price formula (unless it is amended by due process as described above). It is not ITAC’s 
fault that world prices increased in early January 2021 and certainly it is not responsible 
for “damages”. We also point out that the MRA will not “hold ITAC responsible for all 
damages caused” if the Preference Prices decrease in, say, March 2021 due to world 
prices falling in February 2021. 

19. We attach a graph (See Annexure A attached) showing the movement of Metal Bulletin 
(MB) prices over the last few months. The ‘blue line’ shows the MB prices while the ‘brown 
line’ shows the calculation of the average MB used by ITAC to calculate the Preference 
Prices in the following month. You will notice that until February 2021, the ‘brown line’ is 
below the ‘blue line’. This means that until February 2021, the Preference Prices were 
being based on an MB average which was lower than the current MB. This was to the 
advantage of the steel mills and to the disadvantage of the MRA members. During this 
period, there were, unsurprisingly, no representations by the steel mills to change 
the price formula. 
 
Indeed there were also no representations by the MRA to change the formula because 
they assumed that it would be applied consistently and that therefore there would be 
periods when the formula would work in their favour to compensate for periods when it 
worked against their interests. Such a turn in the market happened at the beginning of 
February 2021. The ‘brown line’ is now above the ‘blue line’. This means that from 1 
February 2021 the Preference Prices, using the longstanding formula applied by ITAC, 
will be based on an MB average which is higher than the current MB. This will not be 
permanent. Indeed the MB has already moved lower, which will mean that the March 
2021 MB average will probably be lower than the current MB, i.e. the ‘brown line’ will 
again move below the ‘blue line’. 

 
It is clear from this illustration that the motivation of the steel mills is simply to 
manipulate the Preference Price formula for February 2021 in order to escape paying the 
higher prices in February 2021, despite having enjoyed relatively low prices for many 
months before February 2021. Indeed there is no rationale for changing the formula other 
than for the steel mills to capitalize on the manipulation of the Preference Prices for the 
month of February 2021. 

 
20. We, therefore, submit that no “dispute“ exists which is suitable for negotiation between 

the steel mills and the MRA. Instead, the situation is that the steel mills are attempting 
to manipulate prices of steel scrap during February 2021 by pressuring ITAC into actions 
which are not in accordance with the PAJA, the ITAA and the Constitution while the MRA 
is opposed to such manipulation. 

 
21. We, therefore, trust that ITAC will resist such manipulation and will immediately reverse 

its administrative action of 9 February 2021 and publish revised prices which conform to 
the price formula which has prevailed for many months, i.e. Lists D and E above in the 
case of the first two weeks of February 2021. 
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22. Kindly note that this letter does not deal with every allegation made by Scaw Metals and 
Cape Gate, and our failure to do so is not an admission of any particular factual allegation 
or an admission that any legal contention in their submissions have merit. 
 

23. Our client’s rights are strictly reserved. 
 

24. Please contact the undersigned if any clarification of the above is required. 
 

Kind regards 

 

 

 

Donald MacKay 
Director 

E :  donald@xa.co.za  

T  :  082 494 1019 


