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8 July 2021 

Dr U Naidoo 

The Department of Trade, Industry and Competition (the "DTIC") 

E : UNaidoo@thedtic.gov.za 

Good day Umeesha 

RESPONSE TO THE PROPOSAL TO EXTEND THE PRICE PREFERENCE SYSTEM ("PPS") 
ON FERROUS AND NON-FERROUS SCRAP METAL FOR A FURTHER 2 YEARS 

Introduction 
Any decision by the Minister of Trade Industry and Competition ("The 
Minister") to extend the PPS on ferrous and non-ferrous scrap metal, in 
conjunction with export duties on these materials, is unreasonable, irrational 
and arbitrary. Any such decision is legally challengeable. 

Here are the reasons: 

The recommendation to extend the PPS by 2 years was issued by the working group ("the 
working group"), constituted in terms of the South African Steel and Metal Fabrication Master 
Plan (the "Steel Masterplan"). 

1. There is no explanation for how the working group, which by its nature could only have 
considered ferrous scrap, could pronounce on extending the PPS for non-ferrous scrap 
metal. This is obviously irrational, yet the DTIC have confirmed that this is exactly what 
happened. 

2. The decisions around scrap metal, taken in terms of the Steel Masterplan, are based on 
wrong information. Exactly how much wrong information we don't know, but it is 
irrefutable that at least some of the critical underlying information is wrong. We will show 
the evidence of this below. 

We have attempted to examine and better understand the data which forms the backbone 
of the Steel Masterplan (as it relates to scrap), but have been denied access to this 
information. 

3. We have no way to understand the motives of the people who make up the working group 
as the members of the working group are not prepared to have their identities disclosed 
and the DTIC has not disclosed this information to us. When the draft Steel Masterplan 
was published in October 2020, the MRA specifically requested a seat on the Steel 
Oversight Council (the "Council"). This was denied, although the MRA was never 
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contacted after the comments were submitted. Please see Annexure A for a copy of the 
MRA submission. 

4. No indication has been given for why the members of the working group are entitled to 
view information, while the recycling sector is not entitled to this information.  

5. Despite the working group advising on scrap metal trade policy, the scrap recycling 
industry is not represented on the working group and has not been consulted in the 
formulation of the policy, despite representing over 70% of the recycling sector.  

6. It was repeatedly stated that the export duties on scrap metal would replace the PPS. In 
spite of the working group, the DTIC and Minister Patel ("the Minister") being aware of 
the recommendation to extend the PPS in conjunction with the export duties, this was 
not communicated to either National Treasury, the Minister of Finance or the recycling 
sector.  

7. It is not clear why the decision to publish the government gazette proposing to extend 
the Price Preference System ("PPS") was held back until 24 June 2021, 5 weeks before 
the implementation of the export duties, when this was already being considered in 
February 2021. 

In light of the above, the MRA requests an urgent meeting with the Minister to discuss the issues 
raised in this letter. 

The extension of the PPS on non-ferrous scrap 
We posed the following question to Dr Naidoo on 30 June 2021: 

The gazette proposing the extension of the PPS flows from the Steel and Metal Fabrication 
Masterplan. It proposes extending PPS for both ferrous and non-ferrous metals, but the 
recommendation by the working group on scrap metal, dealt only with the steel industry. 

Can you confirm the basis for proposing to extend PPS on non-ferrous metals when this is 
not part of the Masterplan for the steel industry? 

We received the following response on the same day: 

The Steel Masterplan and the recommendation from the working group deals with both 
ferrous and non-ferrous scrap referred to as "scrap metal".  

This response, even if correct, makes no sense.  

The Steel Masterplan on page 3 provides under the title "Status of the document"  

This document consolidates the comments received from the steel and steel products 
industry and stakeholders in government.  

It is clear then that the only people who were consulted were the representatives of the steel 
(ferrous) industry and that the non-ferrous industry was not consulted to draw up the Steel 
Masterplan.  

The decision to extend the PPS on non-ferrous scrap metal flows from the working group, which 
presumably, does not contain representation from outside of the steel sector. Discussions with 
Hulamin for example, indicate that they were not consulted regarding the extension of PPS, 
although they are one of the largest consumers of aluminium scrap in the country. Likewise, 
there was no consultation with the Copper Development Association, the foremost copper 
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foundry organisation in the country, nor the South African Institute of Foundrymen (“SAIF”), the 
representative body for ferrous and non-ferrous foundries. 

Unless proven otherwise, there is no reason to assume that other non-ferrous consumers were 
consulted. Certainly, the recyclers of non-ferrous scrap metal were not consulted. 

As noted above, we have no access to the information considered by the working group, the 
Council, the DTIC or the Minister, but it is reasonable to assume that no information was 
presented regarding non-ferrous scrap metal. The Steel Masterplan certainly makes no mention 
of it and if such information had been presented, there is no reason to believe members of the 
steel industry would be in a reasonable position to provide advice on the non-ferrous scrap metal 
sector. 

It follows that any recommendation made by the working group regarding non-ferrous scrap 
cannot be rational or reasonable and any action taken by the Minister following such a 
recommendation can equally not be rational or reasonable. 

We would draw the Minister's attention to the National Policy Development Framework 2020, 
issued by the Presidency and approved by Cabinet on 2 December 2020 (Annexure B). Page 
20 of this document states  

Policy makers must not impose their preconceived ideas and disposition and pre-empt the 
outcome of the policy consultation process. They need to be willing to be persuaded and 
acknowledge the input of stakeholders with a view to create a win-win policy outcome. 

Policy makers should avoid creating an impression that the consultation process is staged-
managed, cosmetic, token and a mere compliance issue. 

Wrong data underpinning the Steel Masterplan 
Given the far-reaching implications of the proposal to extend the PPS for another 2 years in 
conjunction with the export duties, it is reasonable to assume that this decision would have been 
based on solid and verified data and research. If we consider 2019, before the impact of Covid-
19 and the 3-month ban on the exports of scrap metal, 524 000 tons of scrap steel were exported 
from South Africa, with a value of R1.9 billion. A decision impacting such a large amount of 
money deserves to be treated with due diligence. The incentive to misrepresent the data to be 
used by the working group to arrive at the recommendation published in the gazette, is 
significant, particularly if the members of the working group themselves stand to benefit from 
the recommendation. 

For this reason, it is essential that the information supplied be independently verified before 
being acted on by the Minister. 

This of course assumes there is verifiable information being considered by the working group. 
The MRA has been denied access to the identities of the working group members, any data they 
considered, as well as access to minutes of any meetings held by the working group, making it 
impossible to determine the adequacy of the process or the accuracy of the information (if there 
is any) considered by the working group. 

The Steel Masterplan states, on page 20, that 

Estimates suggest that there may be an absolute shortage (i.e. not an affordability issue) 
of as much as 1 million tons [of scrap steel] per year by 2021 

A similar concern was raised when the draft Steel Masterplan was circulated for comment. 
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This is almost double the maximum amount of ferrous scrap available to be recovered from 
exports. It is never made clear how the additional scrap will be obtained.  

Unlike other raw materials, no individual manufacturing company chooses to produce more scrap 
because there is an increased demand for it. On the contrary, companies are always trying to 
reduce wastage and so unless the manufacturing sector is growing and the state-owned 
enterprises ("SOEs") are running well, which very obviously they are not, there is no mechanism 
to create more scrap. Perhaps it can be imported, but in 2019, the year with the highest import 
volume since 2011, this was only 127 000 tons, so that won't fill the gap. In any event, this 
imported scrap almost all arises from neighbouring African countries as and when its available. 
It is not possible to "order" more imported scrap than that which arises. 

The Steel Masterplan doesn't however stop with working to increase the supply of ferrous scrap 
by cannibalising the export market, it proposes to increase the current consumption capacity by 
another 324 000 tons per annum. The Steel Masterplan does not explain where the feedstock 
will come from to supply the increased capacity. 

The current consumption of steel scrap, as well as the projected new capacity in the 
Steel Masterplan is wrong on a number of fronts. 

1. Pro Roof and SA Steel Mills are the same company, so the current capacity and the 
expanded capacity promised for them cannot be correct for this company. 

2. Cisco stopped manufacturing in August 2019 and has been in business rescue since 
November 2020, with their mill not running, so it is unlikely they will produce the volumes 
noted in the plan. 

These 2 errors alone overstate demand by between 420 000 tons and 600 000 tons 
per annum.  

Cisco 
We have attached the financial statements for DHT Holdings (Pty) Ltd ("DHT"), the company 
which owns Cisco, to this submission (Annexure C) so that the statements we make in this 
letter can be verified. 

Cisco, accounting for 240,000 tons per annum in the Steel Masterplan, stopped trading at the 
end of August 2019 and has been in business rescue since November 2020 (see Annexure D 
for the CIPC records indicating their status). Cisco is not just any mini-mill though. In Minister 
Patel's budget speech of 2013, he stated 

We attracted Turkish investment… to restart the Cape Town based steel mill Cisco, by 
August this year [2013], with a R250m investment which points to a growing appetite by 
investors to manufacture goods in South Africa. I welcome Mr Turanli, the President of the 
new shareholding company of Cisco… 

According to an Engineering News article from 5 April 2013, the Cisco Managing Director stated 

The investment will raise the plant's nameplate capacity from 300 000 t/y to 400 000 
t/y… To produce the new anticipated yearly rate, Cisco would need to source about 
500 000 t/y of scrap metal… (own emphasis) 

As noted above, this is equivalent to almost all of the ferrous scrap exported from South Africa. 
No explanation is given in the Steel Masterplan for how the nameplate capacity dropped to 
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240 000 tons per annum since the investment was made, nor how much scrap metal Cisco 
actually consumed since they restarted the mill.  

It is our understanding that the plant didn't start operating until around October 2017, with the 
rolling mill operating for a while and then closing down some time in 2018. The billet mill carried 
on a bit longer and then closed down around August 2019. 

Minister Patel officially reopened Cisco on 30 May 2018, where according to the media 
release from the Minister's office, the mill would produce 500 000 tons [of steel] per annum. 

According to an IOL article, covering the opening of the mill, DHT Holdings, the Turkish 
investment company, invested R550 million, since 2012,  

to expand and upgrade the steel plant, and has now returned to full capacity. 

This is more than double what was promised to increase the capacity and would allegedly bring 
the mill up to (presumably) 300 000 tons per annum of production. 

There is no indication in the financial statements of DHT of an investment of R550 million. There 
is a shareholder loan on their balance sheet of R495 million at the end of financial year 2016, 
but share capital of only R100. Being generous, it would appear that the buyers of the business 
took over the R100 worth of share capital and then raised a liability to themselves of R495 
million, to ‘purchase’ assets worth R267 million, of which R233 million was plant and 
equipment. The balance was either exchange losses or trading losses. 

By December 2019, the plant and equipment on the balance sheet of DHT Holdings 
was still valued at R233 million. By that time, however, the IDC was owed R492 million 
(they had provided no capital to DHT Holdings by 2016) and the shareholder loans had reduced 
to R436 million. It is not clear how the capital employed in DHT Holdings was spent on upgrading 
capacity, if after 46 months, the net asset value had reduced from minus-R276 million to minus 
-R637 million, a destruction of economic value, financed by the IDC, of R361 million. 

In a Business Day article of 29 May 2018, a day before Minister Patel officially opened the plant, 
the Department of Economic Development, stated that  

"Cisco expects to source 500,000 tonnes per year of scrap metal at full production but 
this will require that the export of scrap metal is limited." 

According to the IOL article, Minister Patel stated that Cisco had produced 80 000 tons of steel 
in the preceding year (presumably 2017). 

No indication is given in either the Steel Masterplan, the parliamentary announcement or the 
newspaper articles, of how the output of 500 000 tons per annum was reduced to 240 000 tons 
per annum, especially after an 'investment' of R987 million (R495m allegedly from shareholders 
plus R492m from the IDC). 

As noted above, there has been no significant investment in plant and machinery, which is what 
one would expect following the Minister's announcement in Parliament and the comments made 
in the media. 
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The curiosity of investing in a company which cannot 
generate a gross profit 
When a company runs at a gross loss, it means they are unable to cover the variable costs in 
the business. In no scenario would this be an attractive business to invest in, which raises 
questions about why the IDC would keep lending money to Cisco under these circumstances. 

Point 7 of the 2017 financials statements of DHT flag a concern from the auditors: 

The ability of the company to continue as a going concern is dependent on a number of 
factors. The most significant of these is that the directors continue to procure funding for 
the establishment of the business during the start-up period via the IDC loan facility, and 
that the subordination agreements referred to in note 11 of these annual financial 
statements remain in force for as long as it takes to restore the solvency of the company. 

On page 17 of these same financial statements, the auditors state: 

We draw attention to the fact that at 28 February 2017, the company had accumulated 
losses of R175 455 886 and that the company's total liabilities exceed its assets by R175 
455 786. 

The annual financial statements have been prepared on the basis of accounting policies 
applicable to a going concern. This basis presumes that funds will be available to finance 
future operations and that the realisation of assets and settlement of liabilities, contingent 
obligations and commitments will occur in the ordinary course of business. 

Due to uncertainty surrounding the economic and market conditions in the steel industry, 
management made the decision in October/November 2015 to mothball the business until 
such time as these economic and market conditions improved. During the period 
subsequent to year end, management have reassessed the external conditions of the 
business and determined that it would aim to be fully operational by the end of September 
2017 and be able to deliver its first orders to clients from the beginning of October 2017. 
In preparation of this the company has employed persons in several key positions and a 
total workforce in excess of 100 persons. 

In addition to the above, a loan facility has been agreed to with the Industrial Development 
Corporation (IDC) for an amount of R143 million in order to fund the working capital 
requirements in establishing the business operations. 

The ability of the company to continue as a going concern is dependent on a number of 
factors. The most significant of these is that the directors continue to procure funding for 
the establishment of the business during the start-up period via the IDC loan facility, and 
that the subordination agreements referred to in note 11 of these annual financial 
statements remain in force for as long as it takes to restore the solvency of the company. 
(own emphasis) 

By December 2019, DHT owed the IDC R392 million. Where did this money go? A portion 
could have gone to the subordinated shareholder loans. The IDC loan increased from R355 
million in February 2019, to R392 million by December 2019, an increase of R37 million. Over 
the same period, the shareholder loans decreased from R455 million to R436 million, a drop of 
R19 million. It is not clear at all why the IDC would have allowed a subordinated creditor to be 
paid before they, as a preferential creditor, actually increase their exposure. 

Hardly any capital investment occurred in the period the IDC funded the business, which leaves 
us to conclude that most of the IDC financing went to covering the relentless losses the business 
kept incurring. Bear in mind that in addition to IDC funding, the owners 'loaned' the company 
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around R455 million according to their balance sheet. This means that around R800 million was 
sunk into a company, which reduced the economic value of the scrap sector. Not only did Cisco 
consume the cash of the shareholders and the IDC, it also reduced the value obtained 
for scrap from the recyclers. If we assume a modest 10% devaluation of the price of the 
stock it purchased because of the PPS, this meant that the following contribution was effectively 
made by the recyclers into Cisco for the period 2018 to 2019: 

 
2018 2019 

Cost of goods sold R137 779 926 R567 212 657 

10% impact of PPS (R13 777 992) (R56 721 265) 

 

The negative economic impact of supporting Cisco is thus as follows: 

Negative net asset value (R564m) 

PPS value destruction (2018) (R13m) 

PPS value destruction (2019) (R56m) 

Total (R633m) 

 

All of this is to say that the information in the Steel Masterplan, as it relates to Cisco, is 
wrong. An error of such a magnitude, which is in the signed version of the Masterplan, calls into 
question the reliability of the rest of the information in the plan. Either the members of the 
working group didn't know about the Cisco situation, which raises questions about their 
competence to make recommendations to the Minister regarding scrap metal, or they knew and 
knowingly misled the Minister. We have no idea who these people are, so it's impossible to judge 
which one of these options is correct. 

It does, however, demonstrate that the rationality of any action taken by the Minister, flowing 
from this working group, needs to be called into question. 

Decision based on incorrect information 
As described above, at least some of the information in the Steel Masterplan is incorrect. It is 
entirely possible that more incorrect information was used to make the decision to consider 
extending the PPS by 2 years, but this information was never published in the report. 

Basing a decision on wrong information would immediately render that decision 
irrational and unreasonable as soon as the Minister became aware of the error. At the 
very least, he would need to reconsider the decision in light of the new information. 

However, in this case, even reconsidering the information would still result in a compromised 
decision because the process followed to arrive at the decision is compromised. The Minister is 
relying on a recommendation from a working group which clearly does not understand the 
recycling sector or does understand it and is deliberately feeding the Minister incorrect 
information. The only way to remedy this situation is to make the information being considered 
available to the recycling sector, who ironically is both the victim of this bad decision and also 
not allowed to know who is presiding over their fate. 
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As long as the MRA has no seat on the working group, the identities of the current members are 
kept secret and the members on the working group are given privileged access to information 
which the rest of the industry is denied access to, it will remain impossible to arrive at a rational 
and reasonable decision. 

It is our understanding that the Copper Development Association (“CDA”) were invited to 
participate in Masterplan proceedings, even though they have nothing to do with steel, yet the 
MRA, who account for most of the ferrous scrap recyclers were denied participation. 

Rationality 
Notice 381 of 2021 in GG 44758 then states that  

[a]s part of the Steel Masterplan, a working group on scrap metal, involving key 
stakeholders from across the industry, was established to determine which, if any or all, of 
the Policy Directive should remain following the commencement by SARS of the export tax 
on ferrous and non-ferrous waste and scrap metal. The working group has recommended 
to the Minister that the Policy Directive be extended for a further long-term period to 
provide policy certainty for the downstream beneficiation industry. (own emphasis) 

As stated by the Steel Masterplan, the working group is "part of the Steel Masterplan" which 
means that it could only be based on the views of the steel industry. Thus the working group 
does not represent the views of the non-ferrous industry. In fact, the working group does 
not even represent the views of the substantial part of the ferrous industry, such as the MRA 
and the SAIF, who were not consulted in this process. It follows then that the working group 
was not duly and validly constituted by the Minister since it does not represent the ferrous and 
non-ferrous industry. This is compounded by the fact that the identity of the members of the 
working group is secret. Since the identity of the members of the working group is secret, it 
means that the working group could not have consulted with the ferrous and non-ferrous 
industry as their mandate would have demanded them to divulge their identity and the research 
underpinning their ‘investigation’. Therefore, the working group did not consult the ferrous and 
non-ferrous industry, which vitiates and invalidates the ‘recommendation’ it made to the 
Minister. 

Without detracting from our view that the working group and its recommendation are not valid 
in law, even in the instance that it is presumed that it was validly formed, the working group 
would then have been exercising a public power either in the form of executive/policy-making 
power or administrative action or legislative powers on behalf of the Minister. In this regard, it 
is well established that the exercise of all public power must comply with the principle of legality. 
Legality calls for rational decision-making, which accords the right to be heard for all interested 
parties, including the MRA.  

To this end, in Minister of Home Affairs v Scalabrini Centre 2013 (6) SA 421 (SCA) para 65, it 
was held that rationality entails that the decision is "founded upon reason" or "logic". If it is not, 
in the objective sense, then it violates the Constitution. On this charge, as shown above, the 
Masterplan is based on wrong data and incorrect information, and thus, the 
subsequent recommendation of the working group is thus fatally flawed. This means 
that the recommendation of the working group is substantively irrational since it is not based on 
reason. 

The court in Scalabrini para 69, then held that both the process by which the decision is made 
and the actual decision must be rational. Thus rationality has both procedural and substantive 
aspects - Minister of Constitutional Development v South African Restructuring and Insolvency 
Practitioners Association 2018 (5) SA 349 (CC) para 133. As part of "procedural rationality", the 
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court in Scalabrini para 68 then held that there are instances when "rationality" demands 
consultation with interested parties. This consultation with interested parties must be 
fundamental to the process as it evokes  

"responsiveness, participation, and transparency that must govern public administration" - -  
Scalabrini para 70.  

This obligation will be triggered in circumstances where it would be "irrational" to decide in the 
absence of such consultation, in light of the "special knowledge" of the interested parties to be 
consulted and the decision-maker knows that such parties have special knowledge and the 
context demands it - Scalabrini para 72; Albutt v Centre for the Study of Violence and 
Reconciliation 2010 (3) SA 293 (CC) para 50. Within the framework of national policy 
formulation, it must mean that a "genuine" effort is made to acquire the submissions of 
interested parties and the public - Electronic Media Network Limited and Others v e.tv (Pty) 
Limited [2017] ZACC 17 para 37 (“ETV”). In other words, a "genuine" and objectively reasonable 
effort must be made to establish a platform to enlist the views that would assist a policy-
maker to comprehend and be "enlightened" on all the relevant considerations of the policy in 
question - ETV paras 37-38; The National Treasury v Kubukeli 2016 (2) SA 507 (SCA) paras 19-
24.  

Interested parties must be "free" to submit their views on all the fundamental aspects of a policy 
proposal - ETV paras 37-38. Therefore, the submissions of interested parties who want to have 
their views considered by the policy-maker must be "allowed to reach" a policy-maker - ETV 
paras 37-38. Thus, Albutt, Scalabrini, ETV, and Kubukeli establish that there was a duty on the 
working group to consult with interested parties before making the "recommendation" to the 
Minister since the interested parties have "special knowledge" that would "enlighten" the 
decision-maker (working group) in this context and this consultation must be "genuine and 
meaningful". It is common cause that the working group did not consult a substantial part of the 
ferrous industry, neither did it even broach the consultation of the non-ferrous industry. This 
means that the recommendation is procedurally irrational since the views of the ferrous and 
non-ferrous industry were not sought and thus, they did not "reach" the working group.  

In the alternative, if the recommendation of the working group is seen as "administrative" in 
nature, then it must be both substantively and procedurally rational - National Energy Regulator 
of South Africa v PG Group (Pty) Limited 2020 (1) SA 450 CC para 48. The "rationality" ground 
under section 6(2)(f)(ii) of the Promotion of Administrative Justice Act 3 of 2000 (PAJA) entails 
two inquiries: is the administrative action rationally connected to the goal for which the power 
was conferred on the administrator and objectively viewed, is the administrative action rational? 
The second question is whether there is a rational link between the information before the 
administrator and the finding made by the administrator? It is clear that there is no rational link 
between the recommendation of the working group and the information before it which is not 
only incomplete but it is incorrect. 

The same goes if the recommendation of the working group is couched as "legislative". This is 
because the exercise of "legislative" power must comply with the "rationality" requirement 
-  Doctors for Life International v Speaker of the National Assembly 2006 (6) SA 416 (CC) para 
205. This "rationality" for legislative power demands "openness" and the involvement of 
interested parties - Doctors for Life para 205.  

So in all instances, whether the "recommendation" of the working group is seen as 
administrative or executive action/policy-making or legislative, it should have allowed 
for consultation with interested parties in the ferrous and non-ferrous recycling 
industry. Since the working group did not consult with the ferrous and non-ferrous recycling 
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industry, it is our view that the "recommendation" of the working group on behalf of the Minister 
is irrational, and thus, invalid in respect of both the ferrous and non-ferrous metals. 

We also submit here that the recommendation of the working group could be deemed arbitrary 
as a requirement of the rule of law. This is because a decision can be regarded as arbitrary if it 
is prompted by reasons which do not justify the decision made  - Minister of Constitutional 
Development v South African Restructuring and Insolvency Practitioners Association  2018 (5) 
SA 349 (CC) (South African Restructuring and Insolvency Practitioners) para 85.  

The Constitution also requires that trade policy formulation must be informed by plausible 
grounds. Thus, if a policy decision is made without a basis or valid basis, it is 
arbitrary.  Consequently, a trade policy formulated without prior public consultation can be 
deemed arbitrary. This must also include policies that do not consider the views of all interested 
parties. Thus, on this charge, the recommendation of the working group is evidently arbitrary 
as it does not proceed from any basis as evinced by its patent lack of prior public consultation 
with both the ferrous and non-ferrous recycling industry and its reliance on wrong and incorrect 
data. Thus, in summation, the recommendation of the working group (and the Minister) is invalid 
in law since it is irrational and arbitrary, as outlined above. 

The MRA and the Steel Oversight Council 
The errors and irrational decisions noted above were avoidable if the MRA had been given a seat 
on the Council as requested in October 2020. 

On 5 October 2020, Dr U Naidoo circulated the draft Steel Masterplan for public comment. In 
the email inviting comment, Dr Naidoo stated that 

Once final feedback has been received and considered, a final engagement will take place where a 
revised document will be tabled for consideration by stakeholders. 

No such engagement ever took place with the MRA and there is no indication that any comments 
made by the MRA were even considered. A number of important comments were made in the 
submission: 

1. The MRA requested a seat on the Council, but this request was ignored. If the 
MRA had been given a seat, there is no doubt that, as an example, the material error 
made regarding Cisco would have been detected, as their business rescue is well known 
to the recycling industry. Likewise, the error relating to Pro Roof would have been picked 
up.  

2. The MRA raised a concern about how and where scrap will be sourced to meet 
demand. This concern has been raised again by the Council, with no proposal on how to 
deal with this, yet the decision was taken to extend the PPS. Point 1.3.6 of the Steel 
Masterplan states 

The price paid by domestic consumers should be adequate to provide an incentive for the 
recycling industry to collect and process scrap. This inflection point should be determined 
and updated regularly by the DTIC in consultation with the consumers and recyclers. 

No such consultation has ever taken place with the recyclers. 

The lack of any representation on the Council or the working group by the recycling sector would 
imply that neither the Council, the working group, the DTIC, nor the Minister are interested in 
the viewpoint of the recycling sector.  
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A question of confidentiality and the effect on competition 
It is not clear why the identities of the members of the working group people nor the companies 
they work for, have not been shared with the MRA despite its requests. It is also not clear why 
neither the details relating to the information underlying the PPS recommendation, nor the 
details relating to the process of how that information was gathered, shared, considered and 
analyzed, have not been made known to the MRA despite its requests.  Without this information, 
it is impossible for the MRA to respond to the working group’s PPS recommendation in any 
meaningful manner despite the fact that it has a significant impact on its industry.    

Despite the shortcomings in the working group’s information, we can only assume that a 
recommendation with such significant ramifications, as the one to extend the PPS for 2 years, 
was intended to be underpinned by legitimate, relevant pricing and other strategic information 
from relevant industry participants. Such information is usually confidential to a company but, 
in this case seems to have been circulated freely amongst members of the working group without 
due regard to a process which manages the integrity of the information flow. With this in mind, 
we point out that some of the members of the working group are almost certainly competitors 
of each other, and that by participating in the working group meetings, they may have shared 
commercially sensitive pricing and strategic information with each other. Accordingly, an 
important question needs to be raised about the effect of the information exchange between 
them. If the working group becomes a mechanism to share price sensitive information, then this 
should be of concern to the Competition Commission. The secrecy around these meetings creates 
the perfect environment for collusion to occur. 

In this regard, we point out that the Competition Act 89 of 1998 prohibits competitors or potential 
competitors from coming to any form of arrangement or agreement (formal or informal) which 
fixes prices. It is common cause that an exchange of confidential, commercially sensitive 
information that has any bearing on a firm’s prices and other strategies should not be exchanged 
between competitors because doing so could give rise to price fixing. In light of the secrecy 
surrounding the identity of the working group members and the information on which its 
recommendations are based, the MRA is left with a strong suspicion that the recommendation 
to extend the PPS for 2 years is, at its core, an arrangement between competitors to fix the price 
at which they buy and sell scrap metal. This conduct is absolutely prohibited by the Competition 
Act and punishable with administrative penalties and criminal convictions. It should be 
investigated by the competition authorities.  

Furthermore, the MRA is extremely concerned about the impact of the extension of the PPS on 
competition in the scrap metal market. In this regard, the MRA is of the view that the PPS 
extension may have a detrimental effect on the ability of small and vulnerable firms to participate 
in the industry. Again, the lack of detail about the working group and the information which 
underpins its PPS recommendation makes it impossible for it to know whether (if at all) the anti-
competitive effect of the recommendation was considered by the Minister. In this regard, we 
point out that the objectives of the Competition Act, which also falls within the ambit of the 
Minister, include, amongst other things expanding opportunities for South African participation 
in world markets and recognizing the role of foreign competition in the country, and ensuring 
that small and medium-sized enterprises have an equitable opportunity to participate in the 
economy.  It would seem that these key objectives were not considered at all by the working 
group or the Minister, a further indication of the irrationality of the decision to extend the PPS.  
The MRA is of the view that this aspect also requires investigation by the competition authorities. 

  



MRA comments on the proposal to extend PPS for another 2 years 

 

Non-confidential www.xa.co.za  12 

The replacement of the PPS with export duties 
The stated policy on scrap metal as agreed to by the DTIC and National Treasury was to replace 
the PPS with export duties, after years of research and input from various stakeholders. This 
decision was thus well researched with substantial input from all stakeholders. It is thus neither 
arbitrary nor irrational. In fact, the suggestion to replace the PPS with export duties 
emanated from the DTIC and the International Trade Administration Commission 
("ITAC"). 

Pursuant to his powers under section 5 of the International Trade Administration Act 71 of 2002 
(ITAA), on 10 May 2013, the Minister issued the Policy Directive on the exportation of ferrous 
and non-ferrous waste and scrap metal ("the 2013 Trade Policy Directive"- GN 470 in GG 36451 
of 10 May 2013). The 2013 Trade Policy Directive required ITAC to employ its powers under the 
ITAA in line with the policy that ferrous and non-ferrous waste and scrap metal can only be 
exported after it has first been offered to domestic users of scrap, for a period established by 
ITAC, and at a price discount or other formula established by ITAC. The Policy sought to promote 
domestic consumption of scrap metals instead of export sale. This is the so-called Price 
Preference System which is substantiated by a set of Guidelines. In this regard, the 2020 
Amended Export Control Guidelines on the Exportation of Ferrous and Non-Ferrous Waste and 
Scrap 2020 (Notice 532 of 2020 in GG 43765 of 2 October 2020) (hereafter, "2020 Guidelines") 
explains the formulas for calculating the PPS "preference" prices for ferrous and non-ferrous 
scrap metal. 

The DTIC extended the 2013 Trade Policy Directive until 31 July 2021- GN NO.1367 in GG 44008 
of 17 December 2020. In accordance with the 2013 Trade Policy Directive, the DTIC extended 
the 2020 Guidelines until 31 July 2021 or the date on which the export duty/tax on the 
exportation of scrap metal is fully implemented at a rate that is higher than 0% (zero 
percent), as approved by Parliament, whichever date comes first - Notice 740 of 2020 in GG 
44037 of 24 December 2020. Thus, the DTIC made it clear that the export duty/tax will 
replace the PPS. 

However, without prior public consultation, on 24 June 2021, the DTIC published the Request 
for public comment: Extension of the Policy Directive on exportation of ferrous and non-ferrous 
waste and scrap metal Notice 381 of 2021 in GG 44758 of 24 June 2021, which proposes 
extending the operation of the 2013 Trade Policy Directive (the PPS) for a further two years from 
31 July 2021 until 31 July 2023 in conjunction with the export duty on scrap metals. This request 
for public comment gives 14 days from the date of publication for comments to be made. This 
patently contradicts the new policy on scrap metal as announced by National Treasury and the 
Minister of Finance to replace the PPS with the export duty as of 1 August 2021. 

To this end, during the 2019 Budget Speech on 20 February 2019, the Minister of Finance stated 
that National Treasury, the Department of Trade and Industry and the Department of Economic 
Development would work together to explore the introduction of an export duty on the 
exportation of scrap metal to replace the PPS. 

Consequently, through Notice 568 of 2019 in GG 42782 of 18 October 2019, the Minister of 
Trade, Industry and Competition directed ITAC, in terms of section 18 of the ITAA, to investigate 
and advise him whether it would be appropriate to replace the existing PPS with an export 
duty on scrap metal. According to the Draft Explanatory Memorandum on the Draft Taxation 
Laws Amendment Bill, 2020 of 31 July 2020, 

ITAC conducted its investigation and, based on the findings, recommended that the 
current PPS be replaced with export duties since it has not effectively provided support 
to the foundries and mills with availability of affordable, quality scrap metal. 
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Subsequently, on 26 February 2020, National Treasury stated in the Budget Review 2020 that 
the government will consult with affected industries to introduce export taxes on scrap metal, 
which could replace the current PPS. The Budget Review 2020 also stated that proposed 
export taxes will apply to ferrous metals at the rate of R1 000 per tonne, aluminium at R3 000 
per tonne, red metals at R8 426 per tonne, and other waste and scrap metals at R1 000 per 
tonne. 

Based on the National Treasury Media Advisory: Accreditation Process Publication of the Proposal 
on export taxes on scrap metal for public comment published on 10 March 2020 ('the Proposal'), 
it appears that these figures emanate from recommendations from a ‘feasibility study’ conducted 
by ITAC. This proposal explicitly stated that National Treasury was 

phasing out of the current price preference system for scrap steel. 

Thus, the policy of National Treasury is to replace the PPS with export duties and this was the 
basis of the two-phase public comment process on the extent of the duties. This consultation 
process commenced with the publication of the 2020 Draft Taxation Laws Amendment Bill. 

As a result, on 31 July 2020, National Treasury and the South African Revenue Service (SARS) 
published for public comment, the 2020 Draft Taxation Laws Amendment Bill, which proposed 
an amendment to section 48 of the Customs and Excise Act 91 of 1964 (CEA), by the substitution 
for subsection (4) of the following subsection: 

"(4) The Minister may, whenever he deems it expedient in the public interest to do so, by 
notice in the Gazette— 

(a) impose an export duty, on such basis as he may determine, in respect of any 
goods intended for export or any class or kind of such goods or any goods intended 
for export in circumstances specified in such notice and any export duty so imposed 
shall be set out in the form of a schedule which shall be deemed to be incorporated 
in Schedule No. 1 as Part 6 thereof and to constitute an amendment of Schedule 
No. 1[.]; or 

(b) withdraw or reduce any export duty imposed in terms of paragraph (a) with or 
without retrospective effect, or increase such export duty, from a date and to such 
extent as may be determined by the Minister in such notice." 

The Draft Explanatory Memorandum on the Draft Taxation Laws Amendment Bill states that the 
"reasons for change" to the duty are that: the 'local scrap metal processing industry' (we are 
advised by our client that this should be instead, the 'domestic scrap metal consuming industry') 
has expressed its concerns to the DTIC that despite the existence of the PPS, the lack of 
affordable, quality scrap metal remains a challenge; the PPS appears not to have provided 
sufficient support such that the sector can flourish in competition with global counterparts, some 
of which benefit from an export duty on scrap and lower domestic prices for scrap and that this 
proposed export duty is regarded as ‘superior’ to the PPS in terms of its easy administration and 
generating funds to assist in its policing. Furthermore, it should be 

more effective in reducing the domestic price as it will have the effect of reducing the export 
price achieved by local scrap dealers unlike the PPS. 

Consequently, it was proposed that changes be made in the CEA and schedules to this Act to 
insert provisions dealing with the introduction of export duties on scrap metals. 

As a result, the export duties on scrap metals were then imposed at 0% with effect from 1 
March 2021 up to and including 31 July 2021 - GN NO. R. 147 in GG 44194 of 26 February 
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2021. On the same date (26 February 2021), the Deputy Minister of Finance then published, in 
terms of section 48 of the CEA, an amendment to Part 6 of Schedule No. 1 that imposes the 
export duty on ferrous and non-ferrous at a rate above 0% from 1 August 2021 - GN No. 
R.150 in GG 44198 of 26 February 2021. Consequently, 1 August 2021 is the date on which the 
export duty must replace the PPS. 

Furthermore, National Treasury has explicitly stated on page 48 of the Draft Explanatory 
Memorandum that the 

draft TLAB and TALAB also include the proposed introduction of an export tax on scrap 
metals (i.e. ferrous metals, aluminium, red metals and other waste and scrap metals) at 
the rates as was announced in the 2020 Budget to replace the current price preference 
system. [own emphasis] – National Treasury Media Statement of 31 July 2020: Publication 
of the 2020 Draft Tax Bills, Draft Regulations Prescribing Electronic Services, Venture 
Capital Company Survey to give effect to 2020 Budget and Extension of some COVID-19 
Relief Tax Measures. 

Therefore, it is patently clear then that the intention to extend the PPS by DTIC would be 
circumventing the policy decision as agreed between the DTIC and the Department of Finance 
to replace the PPS together with the export duty. The decision of the Minister of Trade, Industry 
and Competition to propose keeping the export duty together with the PPS also ignores the 
findings of the ITAC investigation, which the Minister had instructed ITAC to conduct through 
Notice 568 of 2019 in GG 42782 of 18 October 2019. It is common cause that this 
investigation recommended the replacing of the PPS with the export duty.   

Yet, the Minister has ignored these empirical findings to defer to the secret working group to 
keep the PPS, which not only created a parallel and inaccessible process of consultation, but it 
is now apparent that the DTIC knew as of February 2021 (when The Steel Masterplan was being 
finalised) that the Minister would propose extending the application of the PPS even after the 
export duty came into effect. It must be borne in mind that the export duty consultations, which 
our client and the industry participated in in 2020, were based on the explicit policy decision that 
the export duty will replace the PPS. In this way, National Treasury's impending imposition of 
the export duty above 0% would have been based on a flawed consultation process whose 
integrity has been irretrievably compromised by the DTIC. 

It is worth noting that South Africa was exporting 1.7 million tons of ferrous scrap before PPS 
was introduced, at a value of R5.9 billion per annum. The implementation of PPS pushed this 
down to less than a third of what it was, to the benefit of companies like Cisco, who could still 
not run a profitable business, even with cheap raw materials and massive amounts of finance 
from the IDC. Even with the enormous value destruction evident within Cisco and possibly other 
companies, the inclination is to extend PPS, rather than scrapping it, causing enormous damage 
to the recycling sector, which does make a real economic contribution.  
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Conclusion 
1. The proposed extension of PPS for another 2 years is based on the recommendation of 

an anonymous working group, who are either working with incorrect and/or incomplete 
information or who have the requisite information and are choosing to withhold this from 
the Minister. Any decision which flows from this compromised recommendation is by its 
nature irrational as soon as the Minister becomes aware of the compromised status of 
the recommendation. Following this submission, we believe the Minister is now aware of 
the problems with the recommendation and should consequently reject the 
recommendation. 

2. The MRA requested a seat on the Council and this request was denied or ignored. The 
errors made in the Masterplan and the consequent recommendation of the working group, 
were thus completely avoidable if the reasonable request for representation by the 
recycling sector had been acceded to. 

3. It remains unclear how the decision was taken about who is entitled to access to 
information, with potentially negative impacts for the competitive landscape in the 
recycling sector. The MRA is taking advice on whether or not to raise this concern with 
the Competition Commission. 

4. The last minute change of mind regarding replacing PPS with export duties to maintaining 
PPS along with export duties appears to show a lack of good faith. It seems apparent that 
the DTIC and the Minister knew about this possibility in February 2021, yet waited until 
a month before the implementation of the export duties before publishing the 
recommendation for comment. If there was any intention to meaningfully canvas 
interested parties for their input, this could have been done as soon as the 
recommendation was made by the working group and the responses could have been 
accounted for in the final version of the Masterplan. 

 

We request that the Minister reject the recommendation to extend the PPS while the export 
duties are in place. 

Our client's rights are reserved. 

Kind regards 

 

Donald MacKay 
Director 
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